
State of New Jersey
Or,.r 0.1!D ]\miuY CFNRa

DTPNMEM or l,a{ aND Fuslt S,rm

Re:  New L tersey  v .  De laware ,  No.  1 : r4 ,  Or iq ina l
Motion to Ouash, or in the Alternative foi
Frotective order, of Br amerlca, Inc.
and F ive  Af f i l i a tes

plaintiff state of Ne, Jersey lespectfutly submlts lhls

letter and the attached De.larations of Geraxd Burke, AsslstaDt

Attofney ceneral, and william Andelsen, Deputy attorney General, to

address the commor iniere€t and 'ork lroduct priwileges aseerted bv

BP Amer ica ,  rnc .  and i t s  a f f i l i a tes  ( "8p" )  in  response to  subpoenas

issued by defendant state of Delavare and in BP's Motion to ouaEh,

As argued by New Jersey in its p€ndlng Motion to sttr*e,

o ' e c o . e y  . o c e '  9  B o €  p - d  o  p _ o - -  s o L d  b c  p ! ' c - d - d

because informarion about the ploject is not relevant to

NcvJqse'bbEq{dopphqnj'En'k!{'PrhdaDfo*]aP'N'nd'4'd'bb
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o e . e  '  ' 9  . \ e  p c  . . e e  g \ . s  .  d F '  n _  o  p o

mrrer at i6sue in this case. rn addition, New Jersey concurs that

the work product and common interest ltivileges also preclude

discovery of Ner ,Jersey's work lroduct, or .ommuricatioDs with BP

.oncern ino  th is  l i t i oar ion  or  rhe  comla . t  o f  190s .  There fore ,

' n -  . p - . _ o _  n o  ! ! -  t  o e  r ,  s  o . s  o / - ! /  e E  .  / a s l l

New Jereet'€ Motion to strike, he should lreclude discovety of

comunications soughc by Delavare on the basis of privilege.

Delaware has asserted it 6eiw€d the subpoenas based on

its contention that Neu ,te.sey may not be ihe real pa*y in

interest in this case. However, as argued in Nee Jersey's Morion to

/ d F o o  o r  { - r ' . ,  d  d  D _ l - t - ! e

s , o ,  d  b -  p  - . _ L d 6 d  .  o .  p ,  s .  - d  i - .  A F k  J F  _ . v , s  v _ - k  t i d

Article vII of the compact precludes lelarare from exercising

'  p -  -  ) .  
i  p  0 . 6  a 1 -

F i s c t  s . o r F  r .  v  L i  i 6  u - l v -  f i .  e  : -  
- c  p - - d " . e s  h i s

litigation and the BP application a liquified natural

.  - h -  d r  t . c \ -d

Declaration of Deputy Attorney General lJillian AnderseD, Depury

AnderBen has prov:ided legal advice to New ,tersey's Bureau of

Tidelands, uhich is the Nes.tersey governmenial encity responsible

for conveying riparian grani€, leasee and licenses

raterfront property in Ne{ Jersey, since 19s1. Deputy Andeieen has



Page 3

d d f " r  " .  I  L .  o . p . -  o  o 0 . d s  p e ( 6 - s

to the exercise of riparian jurisdiction, for many years

counsel fo! the lureau of Tidelands, Deputv

nndersen became aNare of BF,s lroposed lroject and conferred tirh

h-  B  r ! - -  r  o_  l ro -_-nds  -no  ro !  Bo -9 i .d .n9  he

p - o -  c o  . l e  r t p e r L e '  s .  -  -  i , o r L d  a o r ; 1 _  D _ p . l )

lndereen'€ di€cuseions with lp included discussion of the Con'!a.t

of 190s and of leputy Andersen's view that the compaci do€s not

sive Dela'are jurisdiction to iegulate or convey riparian rights on

c -  D e l - w - r €  R i . e  .

In Febtuaxy 2005, Delauare denied a peinit for the

proposed Bp project. To New Jersey's knowledge, ihi6 vas the firet

'  r F  h .  D . . ! a .  f . d  p ' p o r - - o  o  e . o  d  p ' o : - -  o .  l .  N - v

.1er6ey  shore l iae  v i th in  the  f te lve  Mi le  c t r . le .

Following Delaware's exercise of jurisdlctioa ower the BP

project, which Nev Jersey vteved as a violation or its conrpact

rights, Deputy Andersen conferled vith counsel for BP reqardlng the

proteciion of New .teroey'6 cofrpa.t rights, In addition, Asststant

Attorney General cerard Burke conferred sith upper mnagement

o  F  o -  o L n e _ _  t o  \ _

Governor, and vith stuart Ralhael, curtent .ounsel

time, New Jereey 'as conFidering retaining Mr. Raphael to assist in

the assertion of New Jersey's compact rishts, based on h1s prlor
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eiperience in the viigi.ia v. MaryTaAd original action that also

involved liparian rights and an incerstate compact

Although it was determined that New JerEev would not

, F  . . n  r 4 r  R e p n e 6 _  c o . 1 s - t  L o L  \ F .  r a . s - l  .  d  v .

Raphael agleed to Ehare uork product to further Ne{ Jersev'3

a€€ertion of its rights under Articte vil of rhe Conpa.t Because

Ner , te rsey  an t ic ipa ted  l i t iga i io r  to  v ind tca te  i t s  compact  r l sh tE ,

ard New Jersey and EP had a common legal interest that New ,tersey

prevail in asserting those rights, counsel fully eapected that

tneir vork product, communications, and exchanses of work product

vere and uould remin confidential,

intended chat any of its work product, or the lork product

generated th.ough its eichangee uith BF, tould become available Eo

lased on these ctrcumstances and on the uorL product and

comnon interest privilege€, work product and comnunications bet{e€n

B o  c  d  \ 6 r  
- 6 '  _  - 9 e .  o  j r d  o  r e  i o  o .  r  d ! _

not slbject to discovery by Delawaie, even if it is assuned ihat

the.omunications are relevant to a bona fide issue in thls case.

The work product lrtvilege protecte from discower] an attorney's

mental iripressior€, concluEions

attorney to uork vith a degree

or legal theories, allo-ing tne

of privacy. Wjabt ca. w. una.ed

r 9 3 -  1  _  ^ o . {  p r o o -  p  t i l _ o _  - €
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nor losr when work lroduct is shared by parties wath a common

intereFt or when wolk product is generated througn sudh an

aiiangemenL, becauee theie is no intetr or exlectation rhat the

materials exchanged {if1 be lrowided to the pattiea' adversaiv

Uni led staces v. .l'€iica, Telephane &'relegtaph co., 642 E. 2.1

r 2 E E ,  1 2 e e  \ D . c .  c 1 r .  1 e 3 0 ) .

- d e "  n e d  s  o ' -  -  o

third peisons of infornation thar otherwise woutd be privileged'

uhere couns€l for clients Nith a comfron interest nave agreed to

exchange informar:ion concerning the natter. Rescatement 3d of the

r,aw Gowerning Laryers/ s76. The puxpose of the common int€rest

privilege ls to allo, persons {ith a comnon intereet to share

infolmation, without destroying th€ attorney clien! dr wolk producr

' '  ' n l  e d  c _ ' l e s  3 r

E-  3d  236 .  2s0  (14  C i r .  2AA2) :  T ra tEn j t t a  P taduc ts  Corp .

Morsar ro  chen ica ]  co . ,  26  F .R.D.  572,  577 (S .D.N-Y.  1960)J  h  fe

su , r j se  sec .  , r t . ,  130  F .R,D,  560,  533 (E  D.  Pa-  r9 le l

p r  ' a "  o p  - s  - o  . e  r o - r  o l o d ' f

troduced and exchanged betne€n .ounsel foi Nev Jersey and counsel

for BP. The prlvitege applies so lons as the transferor and the

a . - " - p d  -  - 9  o t  o g c  ' _  .

common adversary on the same tssue, anil iberefore have an intereet

tn sharinq rork product on that issue. The prlvilege is not limiled
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to .o-parties or to persors whose ],t€res!s are identical ulit€d

states v. Aoerjca, TeTephane a'A Ielegraph Ca , 642 F 2tl12s4, 1299

(D.c .  c i i .  19€o)  .  see  a tso  E iserberg  v -  caqnan,  1EE F.  2d  11a,  141 '

33 (3d cir. 193s)r s.hacha! v. Anericat Acatleiy af apthanalagy, 746

F.R.D.  13?,  1e1 (D.c .  N.  I11 .  1e35)  .  qovernmenia l

entity has the same entitlemen! as any otne! Party .o assastanc€

from tnose shaling common interesEs. ,reri.a, 'reiePho'e and

Te legraph co . ,  6 .12  F .  2d  a t  1300.

Here, New Lrersel anti.ipated litigation to piotect its

a r _  r ' p d -  o '  o r  l i  r g - r  L o n  - -  ' o .  d  6 ' o v 6 . e o l e .

New.lersey have a common inteiest in the protection of Nes Lrersev's

rights under the compact of 1905, and agreed to shaie rork product

felaled to the compact ard to New Ltersey's a€€ertion of its conpact

xights. New Jelsey clearly has a soveteign interest tn protectrng

ard  aeser t ing  i t s  ju r i sd ic t ion ,  uh i le  BP has  an  in te res t  in  i t s

'19n Lno- -  n -  o1 .p"  |  ,  to  6 \ -  ioo l r  i \eu  -Frscy

lelaeare is not entitled ro discover the privileged information or

lforecced work product that was produced or exchanqed as a resulE

of the under€tanding between .ounsel based on this common rnlerest.

counsel for Nev Jersey and for BP intended and reasonablv

expected lhat uork product and exchangee of totk ploduc8 vould

iemin confidential, soutd not be ehared vtth Delaware, and would
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remain privtleged. That e;peclaiion fru6! be tlot€cted Rather than

gaininq thiough discovery access to the privileged uork product

that was prepared and ex.hanged in anli.ipation of litigation,

Delaware should be required to conduct lts om legal and hietorical

research on the substanti'e compact issues in dispute.

Delarare has suggested that because counsel for New

. - - d  o  s h  ! F

related ro New Jefsey,s compact righle, the real pariy in interesl

in this litigatlon is BP, not New Jersey. Delaware also hae

suggested tha! it nust have access to the privileged votk Product

pioduced and eachanged by courset, in order to prove iia reat larty

in  in te res t  theory ,  le laware 's  susEesr ions  are  en t i re ly  base less ,

and must  be  f1a t1y  re jecced.

As New Jersey e;plained in irs filitge in the supreme

l r l e d  .  '  s  6 .  - s  ' r o . t s  ' . d ' '

o r  . L -  o  ! j . .

plainly do€s not allou ,elavare to determine what amprovemente

appurienani shoreline are appropriare, and therebv

to dictate nhat development may or may not occur on the New Jersey

waterfront- The comlact provided lhat the righ! of riparian

juriediction Nourd belons to New Jersey, not to any lrlvate €nt1ry

' o n s - q u - n .  . y .  .  s  r ' F  F a  o e - . y  '  - r - s  .  "  d

' l - .  1 r  r r . d  r -  9 '  o b : 1 9 ' . i s o - - 9  " . - i o n  o p o ' '  ' s
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jxriedicrton. other f.nm {ould hawe alloted ?,Iew

Jereey to press iie .ase directly aqainsc lerauare.

Detavare '

surstan!ive issues

Reepec i fu t l y  submi t ted ,

ATTORXEY GINETTIL O} NEW JERSEY

B'' 4a"<J '-)'-^'<' 
!-;;l !oh--;
Depuiy Attorney Genela1

efforts to divert aLtsenlio! flofr the

this case, and appaient desire to piotr!.ts

thi6 litigation by seektng prtvileqed documents, should not be

ordei lrecluding dis.overy directed at the no!-issue of uhethe! New

Jeisey is the rea! party in irce!'est, and prote.a:i.q the privjleged

mleria16 and comnunlcations excnanged.



SupremeCourt ofthe United States

STATE O! NE\{ JERSEY.

r. 
PtdjntiJl.

STATE OF DELAWARE,

B€tore rh€ Sp€cial Mast€r
the Hon. Ralph I. Lancasrer, Jr,

DECLARATION OF CERARD BURKE

l, Gcrard Burke. declare lhar the follo*ing facts de rue lo lhe besl ofmy knowledge,

infomalion, dd beliei :

l. I m a AssGtanl Attoney General olthe Slate ol New Jersey, md ofcousel in

2. I tirsl becane involved in lhis narter in January, 2005. At that tine, I wd

infoned dDt dre State of Delawtrc vas cxcoisingjurhdiclion over 1ne BP Crcwn

Lsding liquencd nalural gas plot prcj6| notrnbhnding New Je6ey's riparim

julhdicrionunderAniclevll ofdreConpactof 1905. hF€bru!.y,2005, Iwrs

i.tbmcd lhat Delaqare had denied the pq ect. Subsequentu I becme aqare lhat

Delawarc sas a$ening j un sdicii on over olher proj ecrs appunen anl to lhe New

Jescy shoieline, including prcjects br the E.L Dupont de Nehols Conpany md by



Fowick Commonq LLC.

3. In Feboary ed M{ch 2005, I confened with uppd hanagmenl within lhe

Attomdy Ge.e.!l's oflice md tbe Offce of Counsel 10 the Govmor ofNew

Ieaey to d€temine how N* Jescy would respond to Delawde\ actions to polat

New J6ey s inreEsrs and Canpact nghG. In ddiiio., srarring i. Marcn. 2005, we

al$ co.tafted with Sluart Raph€I, Esq. A1 that tine, Ndv Jersey was considaing

retaining Mr Raphcl ro asdt its Conpmt righh, in lish of his expenence in the

YtEhia r. Marylah.l otlEinar tlion thai also involved riparid ri8hts subject to d

4. Irlo Govmor ofNes JeNey and the Attomey CeneEl d{ided to Eopen or file

e onginal action asainst Delarvre to 6sen New lesey s nghts under lhe Compacr.

The Slalc ofNeq t6ey d{ided nol to retain Mr Raphel in this action. Mr.

Raplacl then vd reLained by BP.

s. wbm New Je6ey daided thar it wonld nor ictain Mi. Raphael md he was

.erained by BP. wc asked hin if he would continue to shde attoney *orl prodct

wrlh Ncs J6ey. Mr, Raphcl asrced. Based on the comnon legal interest shared by

B? and Ndw J6ey in tully pbtecting Now Jescy s riparid jurisdiclion puBuml lo

Article vII of dre Conpact, sc cxpecl€d thal our prior dh.ussions md tuiuo

erchdges of work prcdmt wolld Emsin conndential md $ould not be subjecr to

dGclosurc lhmugh discovery.

I declare mder poalty of peijurrr of thc laws ofrhc Uniicd Srars thal rhe forcsoing

tials are liue Md corect.



E\ecuredon:  May l - ,  2006



In The

Supreme Court ofthe United States

STATE OI NEW JERSEY,

\ 
Ptaintilf,

STATE OF DEL{WARE,

D4endat

Belor€ the Special Mrsier
the Hon, R lph I- Lrncrster, Jr.

DECLAR{TiOI\ OF WILLTAITE.ANDERSEN

l. Willim E. Andead. rleche fiat dre following facts !.e r.ue lo lhe besl ol ny

laovledge, infomatio. andb€liet

l. I !n a Deputy Altorncy Gcnoral ofthc Statc ofN$ Jersey .nd I nave seFed in

that posilion sincc Augusl 1981. Since Ausust 1981, I have been assiFed by lhe

Altomey GeneEl to Episonr the StaLe ofNew Jeaey in jts ripdian iniorBts I do $

prinely as counsel lo the Tidelmds Rcsourco Coucil, rhe Srare asency desi8laled by

lhe Lcgislalure lnh dre respomibiliry oflnc sicwaidship oftne Slale's ripdia lands.

N.J.Sl.l.Am. $ l2:3 l2l (Supp. 1998) I haye seNed 6 counsel to the Tidelands

Resource Council since rebtu,ry 1982.

2. I bccane,vare oflhe Compacr of l90s and rhc Twclve Mile Circle in @njunction

wiLh the efons ofNew Je6ey ard Dela*lE to restor€ thei. bomda.y D!.kers. Those

efons bcgd in 1985 ed led to agEcmenrs bclween rhe iwo Stats in 1986, 2001 and

2005.



l. Ln 1992, I met with repEsenlalives ofKeystone Urhan Renwal Linited ParlneBhlp

in conjmclion wiih its applicalion ror a liccnsc to occupy ripdid l,nds witnin the

Twelve Mile Circle. As counsel lo lhe Tidelands Resource Conncil, it N ny custom to

meci with dozms of applicets for ddelands licmses and conveyances each year.

4. Keystonc advised ne thal it wa appllng for a Subaqueous lands Ledc lion

Delawre 6 well 6 for a Nerv Jesey tidelmds license Kdystone sas aware thal fierc

could be ! disput€ benvefl Ns leNey aDd Delawde on thsc issu6. md it decided lo

apply to both slales in ordei nor to be ddlayed whilc tnese nan6 wer solv€d I

advised Kcysionct ropres€ntatives that the Dclawe 1e6e would be a liolalion ofNew

Jsey\ sovereigty, blt that I @uld not stop Keystone fnn naking tne Dehwde

application The Keyslone le4e from the Slate ofNcw Je6ey is dated lune 12. 1992. ft

exlsds 1,600 feet outshore olthc original nem hish watq line into lhe Delawm tuver

Tideldds ApplicalionNo.9l-0190i Liber It-8 pase ?9.

s. Sonelime in lebruary 2004, I siDildly net wi(h ftlrese.lalivd of BP, Lrc. and wd

advised ty thm of BP s plfls for a liquined natural grs lacility on tlre Delaware tuvq ir

Logm TowNhip, Glouccster County, again witnin tne Twelve Mile Cirle. we

disclssed the Compact of 1905, and I look dre position. a I hd with Kc'stone, lhat

licensins pic6 is parr ol lhd np,nan junsdi.lion awardcd Ns Je6ey in Ar.iole vll of

the Conpact. NJ. Stai. Ann. $ 52:23 41. As ollebruary2004,l wd a*de olthe rhm

iecdt decnion of t/r,s,,'d r: Maryl,,.l 540 U.S. 56 (2003), pnnanly b{ausc of ny

inteiesl in State bouDdary dispdes md ny fomrer involrenent in Nzr J,/sel v. Nat

/o/}, 523 U.S. 767 0998), concnins Nfl Jesey's boundary on Ellis Island in NeN

York Hdbor. We discusscd drc virgjnja t. Md,tldtul decisior, v hich ve age€d favored

NeN Jcsoyt posiion with respect to th€ I905 contact.

6. In Novenbei 2004, B? nled m amlicatio. for a lese of New Jssey tideleds.

Crown Lddine. L.L.C., Tideldds Applicarion No. 04-0183-T. That applcadon is sllll



7. In Febtulry 2005, ooursel for BP, David Svarze, Esq., advised me ofDelawaret

exerche ofjurisdiclion over the BP trcjat, and tnat Delarvde had ddied appioval of tte

projecl. Mr. Swatze suBgosrcil ihar counscl snee infomalion on the 1905 Conpact

issue, in light of ou asEmenl rhai Delawaret qdne ofj$sdictio. was a violation of

thal Conpacl, I agreed that shdins infomation in lighl ol6is onnon inleEst would

be appmpriaie. I rcasonably expecred rhar dy subsequflt comuications with BP

counsel resddins the Conpact md Nerv Je6ey s 6senion of ils riglis under the

conpact would rdain confidenlial.

I drclde under pcnaty olpelury olrhe larvs ofrhc United Slal6lhat tbe fo.egoing racls

Eaeuted on: May L?,2006.

)ll** f 0. a*.



SupremeCouft ofthe United States

STATE OF NEW JERSEY,

Plai iJL

STATE OF DELAWARE,

Before rh€ Sp€cial Master
the IIon. Rllph I. Lanc.ster,ti

The mddigned nereby ccftines lhar on tne l7'' day ofMay 2006, counsel lor the

State ofNew JeFey caused New Jes€y\ Letter re Molion to QuNh, Dalantion of

Gerard Buke, dd D@lararion of Willim E. Ande^en, io bc sfled upon counscl lbr the

Statd or Delawde and counsel lor BP Amdica, Inc. in fie m,nner indicaled belo{:

CERTIFICATI OF SERVTCE

BI ILECTRONIC MAIL AND
THREE COPIf,SB\ FIRST CLASS MAIL

Kelloeg, Eubei, Hansd, Todd, Ev.ns & Figel, PLLC

Eruil: dfte'leri!L AMhk.uod



BY ELECTRONIC MAIL AND
TWO COPIES BY FIRST CLASS MAIT-

Comolly Bore lodge & Hulz, LLP

1007 Nordr Ormge Sr.eet

Enaili cscliaAcblh.con

T.EE.qIBSNqI4AIL-4ND
Tv,'o COPTES BY FIRST CLASS MArL

Hunlon & willians LLP
I?5I Pinnacle Dnve, Suilc l?00

Enait saph&l@,hun1on con

Aitome) Gennal of Neq recey

'4.,1<-

DAuty Atoneys Cencral

Richdd J. Hughes Jutlce C.nplq

I'O. Box 112
Trenr,r, New ,e^ct 08625
(609)9846811


